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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION

CASE NO. 1:21-cv-22863-KMM

Judith Anne Hayes, individually
and on behalf of W.H., a minor, et al.,

Plaintiffs,
V.

Governor Ronald Dion DeSantis, in
his official capacity as Governor of
the State of Florida, et al.,

Defendants.
/

DEFENDANT MIAMI-DADE SCHOOL BOARD’S RESPONSE TO
PLAINTIFF’'S MOTION FOR A PRELIMINARY INJUNCTION

Defendant, the School Board of Miami-Dade County, Florida (“Miami-Dade
School Board”), respectfully submits this response pursuant to this Court’s order of
August 10, 2021 (DE20) requiring that all Defendants in this action respond to
Plaintiffs’ expedited Amended Motion for Preliminary Injunction (the “Amended
Motion”) (DE17) by August 24, 2021. For the reasons stated below, the Miami-Dade

School Board takes no position on the relief sought in Plaintiffs’ Amended Motion.
I. SUMMARY OF RELIEF REQUESTED BY PLAINTIFFS.

Plaintiffs’ Amended Motion seeks only “a mandatory preliminary injunction
commanding that [Co-Defendants] Governor DeSantis and the Florida Department of
Education refrain from enforcing Executive Order 21-175.” DE17:9 (emphasis added);
see also DE17:21 (“Plaintiffs ... respectfully request that this Court immediately
enjoin enforcement of Defendant Governor DeSantis’ Executive Order 21-175 and
allow the school districts to implement these children’s IEP and 504 plans to ensure

that each child receives a free and appropriate education in the least restrictive and
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the most integrated environment — without jeopardizing their lives or safety.”). There
1s no contention that the Miami-Dade School Board took any part in issuing Executive
Order 21-175, “Ensuring Parents’ Freedom to Choose — Masks in School,” or will have
any role in enforcing it.! As the Amended Motion notes, “[t]he School Districts that
[Plaintiffs] attend are added as defendants, as complete relief under Rule 19, Fed. R.
Civ. P. because in their absence, this Court could not complete relief among existing
parties and the school districts must be secure in their liability from the State of
Florida.” DE17:4. And as the Plaintiffs’ Complaint expressly notes, the Miami-Dade
School Board is not an adverse party. Compl. 9 32.

II. PLAINTIFFS® REQUEST FOR RELIEF FROM THE MIAMI-DADE
SCHOOL BOARD SHOULD BE TREATED AS MOOT.

Plaintiffs state in their Amended Motion that Executive Order 21-175 prevents
school districts from providing “a safe atmosphere by allowing masks and other
commonsense precautions to the spread of COVID-19 ....” DE17:13. The Miami-Dade
School Board, however, voted on August 18, 2021, to have a mask-mandate in place
for the 2021-2022 school year, to be reviewed on a weekly basis and adjusted as
needed. See Miami-Dade School Board Excerpts from the Unofficial Minutes of
August 18, 2021 Board Meeting, attached as “Exhibit A” at 10. It follows that the
relief sought by Plaintiffs in their Amended Motion — even if directed at the Miami-
Dade School Board and not just Co-Defendants DeSantis and the Florida Department

of Education — has now been rendered moot as to this Defendant. See generally

1 Should at any point in these proceedings the Court determine that the rules
promulgated by the Florida Department of Health (Rule 64DER21-12, “Protocols for
Controlling COVID-19 in School Settings”), or the Florida Department of Education
(Rules 6AER21-01, “Pupil Attendance Records for COVID-19,” and 6AER21-02,
“COVID-19 Hope Scholarship Transfer Procedures”), are at issue and are in fact being
challenged through Plaintiffs’ Amended Motion, the Miami-Dade School Board
reserves the right to withdraw its assertion of mootness (without prejudice to raise
arguments of mootness if appropriate in the future) and to amend its response to
include its own challenge to these emergency rules and to any rules that would seek
to preclude the Miami-Dade School Board from setting safety protocols to protect the
health, safety, and welfare of students, teachers, and staff during a local health crisis
and an ongoing pandemic.
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Al Najjar v. Ashcroft, 273 F.3d 1330, 1335 (11th Cir. 2001) (“If events that occur
subsequent to the filing of a lawsuit or an appeal deprive the court of the ability to
give the plaintiff or appellant meaningful relief, then the case is moot and must be

dismissed.”).

CONCLUSION

The Miami-Dade School Board respectfully submits that it takes no position
on the relief sought in Plaintiff’s Amended Motion because it cannot, as Plaintiffs
seek 1in their Amended Motion, direct Co-Defendants DeSantis and the Florida
Department of Education to “refrain from enforcing” Executive Order 21-175. In any
event, the Miami-Dade School Board has mandated that all students, employees and
visitors wear masks while on School Board property (except for those with medically

endorsed accommodations), rendering the relief sought from this Defendant moot.

Dated: August 24, 2021.

Respectfully submitted,

Walter J. Harvey

School Board Attorney

The School Board of Miami-Dade
County, Florida

1450 NE 2nd Avenue, Suite 430
Miami, Florida 33132

/s/ Luis M. Garcia /s/ Sara M. Marken

LUIS M. GARCIA, ESQ. SARA M. MARKEN, ESQ.
Deputy Asst. School Board Attorney Asst. School Board Attorney

FBN: 969869 FBN: 72134

E-mail: Imgarcia2@dadeschools.net E-mail: smarken@dadeschools.net

/s/ Jordan A. Madrigal

JORDAN A. MADRIGAL, ESQ.

Asst. School Board Attorney

FBN: 1017898

E-mail: jordanmadrigal@dadeschools.net
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CERTIFICATE OF SERVICE

I hereby certify that on August 24, 2021, I electronically filed the foregoing

with the Clerk of the Court using CM/ECF. I also certify that the foregoing is being

served this date on all counsel of record either via transmission of Notices of

Electronic Filing generated by CM/ECF, or in some other authorized manner.

Stephanie Langer

Disability Independence Group, Inc.
2990 SW 35th Avenue

Miami, Florida 33133

305-669-2822
slanger@langerlawpa.com

Matthew Wilson Dietz
2990 SW 35th Avenue
Miami, Florida 33133
305-669-2822
mdietz@justdigit.org

Lee A. Peifer

Eversheds Sutherland (US) LLP

900 Peachtree Street, N.E., Suite 2300
Atlanta, Georgia 30309

404-853-8000
leepeifer@eversheds-sutherland.com

Raymond Frederick Treadwell
Executive Office of the Governor
Office of the General Counsel

400 South Monroe Street

The Capitol, Suite 209
Tallahassee, Florida 32399
850-488-9810
Ray.treadwell@eog.myflorida.com

Rocco E. Testani

Evershed Sutherland (US) LLP

999 Peachtree Suite NE, Suite 2300
Atlanta, Georgia 30309

404-853-8000
roccotestani@eversheds-sutherland.com

Stacey M. Mohr

Evershed Sutherland (US) LLP

999 Peachtree Street, Suite 2300
Atlanta, Georgia 30309

404-853-8004
staceymohr@eversheds-sutherland.com

Anastasios Ioannis Kamoutsas
Dade County Police Benevolent
Association

371 NE 117th Street

Miami, Florida 33161
anaskam@mail.regent.edu

Jason L. Margolin

Akerman LLP

401 East Jackson Street, Suite 1700
Tampa, Florida 33602
813-209-5009
Jason.margolin@akerman.com
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Melissa Torres

Akerman LLP

401 East Jackson Street, Suite 1700
Tampa, Florida 33602
Melissa.torres@akerman.com

Zarra Ramirez Elias

Akerman LLP

401 East Jackson Street, Suite 1700
Tampa, Florida 33602
Zarra.elias@akerman.com

Jon Erik Bell

School District of Palm Beach County
3300 Forest Hill Boulevard, Rm C-323
West Palm Beach, Florida 33406
561-434-8500
Jon.bell@palmbeachschools.org

Laura Esterman Pincus

3318 Forest Hill Boulevard, Suite C-331
West Palm Beach, Florida 33406
561-434-8748
Laura.pincus@palmbeachschools.org

Amy J. Pitsch

Greenspoon Marder Law
201 E. Pine Street, Suite 500
Orlando, Florida 32801
407-425-6559
agoddard@orlandolaw.net
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Lisa A. Carmona

Office of General Counsel

Palm Beach County School District
3320 Forest Hill Boulevard, Suite 331
West Palm Beach, FL 33406
561-434-8500
Lisa.carmona@palmbeachschools.org

Patricia Morales Christiansen

A. Patricia M. Christiansen, P.A.

Office of the General Counsel

3318 Forest Hill Boulevard, Suite C-331
West Palm Beach, Florida 33406
561-434-8746
Anna.morales@palmbeachschools.org

Sean Christian Fahey

The School District of Palm Beach County
3300 Forest Hill Boulevard, Suite C-331
West Palm Beach, Florida 33406
561-434-8105
Sean.fahey@palmbeachschools.org

Michael Thomas Burke

Johnson Anselmo Murdoch Burke Piper &
Hochman PA

2455 East Sunrise Boulevard, Suite 1000
Fort Lauderdale, Florida 33304
954-463-0100

burke@jambg.com

Dennis John Alfonso
McClain Alfonso PA

37908 Church Avenue

Dade City, Florida 33525
352-567-5636
dalfonso@mecclainalfonso.com
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